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OPTIRAMP USE AGREEMENT  
This OptiRamp® Use Agreement (collectively, this “Agreement”) is entered into as of the Effective Date 

by and between Statistic & Control, Inc., an Iowa corporation (“S&C”) and the Client (as defined in 

Section 1 hereof). 

WHEREAS, Client wishes to open an Account to establish a Plan to receive Services from S&C and S&C 

wishes to provide Services to Client as subscribed to under the Plan, each on the terms and conditions 

set forth in this Agreement. 

NOW, THEREFORE, in consideration of the mutual covenants, terms and conditions set forth herein, and 

for other good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, the parties to this Agreement agree as follows: 

1. DEFINITIONS 
Defined terms not set forth below but defined within the text of any section of this Agreement shall 

have the meaning so prescribed in such section. 

Account means the online account opened by Client through the AMS Website by which Client manages 

its use of OptiRamp® system. 

AMS means the OptiRamp® Account Management System through which Client may subscribe to 

available Services. 

AMS Website means the S&C owned website located at https://www.ams.optiramp.com/ which 

provides access to AMS and Client’s Account. 

Authorized Use means the use(s) identified by S&C for which any particular Service is made available for 

subscription by Clients. 

Client means the user establishing the Account that is subject to the terms and conditions of this 

Agreement. 

Client Data means any content, materials, data and information that Permitted Users enter into the 

OptiRamp® project configuration. 

Cloud Installation means any cloud based OptiRamp® System module through which S&C offer Services 

for subscription by Clients. 

Effective Date means the date Client creates the Account by accepting this Agreement. 

Fees means the fees owed by Client to S&C for the Plan, from time-to-time, pursuant to the Services fee 

schedule set forth on the AMS Website.  

Good Industry Practice means, in relation to any work or task required to be performed by a party, the 

practices, methods, specifications and standards of safety, design and performance which are generally 

expected of competent and experienced professionals who perform the same or similar work or tasks in 

the same or similar industry or profession. 
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Intellectual Property means rights under copyrights, patent rights, trademark rights, design rights, 

know-how, trade secrets, source code, software and any and all other forms of intellectual property 

rights, wheresoever and howsoever arising, whether registered or unregistered, anywhere in the world. 

Knowledge Base means the user manuals and related OptiRamp® System information made available 

from time-to-time by S&C, in its sole discretion, to Account holders through the AMS Website. 

Law means any applicable statute, law, ordinance, regulation, rule, order, constitution, treaty, common 

law, judgment, decree or other requirement having the force of law, of any federal, state, provincial, 

local or foreign government or political subdivision thereof, or any arbitrator, court or tribunal of 

competent jurisdiction, whether in existence as of the creation of the Account or promulgated 

thereafter, as amended or superseded. 

License Key means the file issued by S&C to Client enabling Client to enable access and use of a specific 

module of the OptiRamp® System in accordance with a subscribed to Service. 

Losses means any and all losses, damages, liabilities, deficiencies, claims, actions, judgments, 

settlements, interest, awards, penalties, fines, costs or expenses of whatever kind, including reasonable 

attorneys’ fees. 

Non-standard Services means those services, which are customized to meet the requirements of the 

Client. Non-standard Services include for extra Fees planned and emergency On-premises assistance, 

and response by S&C to request to fix OptiRamp® System unexpected behavior. 

On-Premise Installation means any OptiRamp® System module for which installation on a server located 

at the physical site of a Project is necessary to enable access and use of a particular Service.   

OptiRamp® System means the OptiRamp® software suite designed by S&C for process modeling, 

conceptual design, real-time and off-line simulation, closed-loop optimization, financial validation, 

scheduling, and performance monitoring. 

OptiRamp® Website means OptiRamp® project website at address wherein Client employs the 

OptiRamp® System. 

Permitted User means an individual authorized by Client to access the Client’s Account or a specific 

Project within the Client’s Account through such Permitted User’s User Credentials. 

Plan means the schedule of all Services subscribed to by Client at any time and from time to time 

through the Account or as otherwise agreed to in writing by and between Client and S&C. 

Privacy Policy means S&C’s Privacy Policy as published on the S&C website 

(https://stctrl.com/company/privacy-policy/) from time to time. 

Project means a set of files, databases, links, and templates that make up a complete configuration 

within a single environment for a specific integrated process as designated by Client in the Account. 

Purchased Service means the specified usage metrics for an OptiRamp® software suite, which may 

include servers, OptiRamp® software modules, number of tags, number of calculation blocks and 

submodules, page loads, number of Permitted Users, concurrent connections, or other events or 

metrics. 
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Representatives means, with respect to a Party, that Party’s and its Affiliates’ employees, officers, 

directors, consultants, agents, independent contractors, service providers, subcontractors and legal 

advisors. 

Response Time means time between Client’s request for specific Services under the Plan or changes to 

the Services under the Plan and beginning of the delivery by S&C. 

S&C means Statistics & Control, Inc, an Iowa corporation. 

Scope of Use means OptiRamp® System modules, components and functions specified in AMS Project 

configuration and supported by License Keys. 

Server means a computer server configured by S&C to install, host, and operate, modules of the 

OptiRamp® System.  

Service Availability means the times and periods that S&C will make the Services available to the Client. 

Service Generated Data means data generated or derived by S&C through the operation of a Cloud 

Installation or On-premises Installations. Service Generated Data does not include Client Data. 

Services means the services offered by S&C, from time-to-time to Clients for subscription through the 

AMS Website, including services provided through the OptiRamp® System, Standard Services, and Non-

Standard Services. 

Standard Services mean those Services that do not require customization for the Client and delivered 

under the Plan. 

Supporting Services means online support for use of OptiRamp® system provided at the time and in the 

manner described in this Agreement, or as stated in the Plan. 

Term means the period specified in or covered by the Plan during which the Client is bound by this 

Agreement.   

User Credentials means the unique user ID and password issued by S&C to a Permitted User to access 

the Account or a specific Project, which User Credentials. 

2. AGREEMENT 
2.1. Authorization. S&C hereby authorizes Client to access and use, during the Term, the OptiRamp® 

System, and Knowledge Base solely for the Authorized Uses by and through Permitted Users. 

This authorization is non-exclusive and non-transferable.  

2.2. Agreement Term. This Agreement shall commence on the opening of the Account and will 

continue until terminated pursuant to any of this Agreement’s express provisions, provided 

that S&C shall not be obligated to provide any particular Service unless and until Client has 

subscribed to such Service and paid the Fee for such Service. 

2.3. Client is required to click to accept the Agreement before using the AMS, OptiRamp® system 

and Knowledge Base.  

2.4. Account Permitted Users. Client allows its Permitted Users to access and use OptiRamp® 

Account. Client remains responsible for compliance by each Permitted User with all the terms 

and conditions of this Agreement. Account Permitted User shall receive a unique user ID and 
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password, which may not be shared. Client shall require that all Account Permitted Users keep 

their authentication factors (such as user ID and user credentials) strictly confidential and not 

share such information. Client shall be responsible for any and all actions taken in Client’s 

Account by its Permitted Users and shall immediately notify S&C of any unauthorized access to 

or use of its Account.  

2.5. Termination. In addition to any other express termination right set forth elsewhere in this 

Agreement, either Party may terminate this Agreement, effective on written notice to the other 

Party, if the other Party materially breaches this Agreement, and such breach: (a) is incapable 

of cure; or (b) being capable of cure, remains uncured thirty (30) days after the non-breaching 

Party provides the breaching Party with written notice of such breach. Client shall cease all use 

of OptiRamp® System and the Knowledge Base, and promptly return to S&C or, at S&C’s 

written request, destroy all documents and tangible materials containing, reflecting, 

incorporating or based on the OptiRamp® System and the Knowledge Base and all S&C 

Confidential Information, and permanently erase all Knowledge Base and S&C Confidential 

Information from all systems Client directly or indirectly controls. 

2.6. Confidential Information notwithstanding anything to the contrary in this Agreement, with 

respect to information and materials then in its possession or control: (i) the Receiving Party 

may retain the Disclosing Party’s Confidential Information, in its then current state and solely to 

the extent and for so long as required by applicable Law; (ii) S&C also may retain Client Data in 

its backups and disaster recovery systems until such Client Data is deleted or otherwise 

remediated in the ordinary course of business; and (iii) all information and materials described 

in this Agreement will remain subject to all confidentiality, security and other applicable 

requirements of this Agreement. 

2.7. Agreement Change. From time to time, S&C may modify this Agreement with ten (10) days’ 

notice to Client. S&C notifies Clients through AMS News Section. Unless otherwise specified by 

S&C, changes become effective for existing Clients upon posting of the modified Agreement. If 

Client does not agree to such changes, Client must terminate this Agreement and notify S&C of 

such disagreement and termination within the ten (10) day notice period  

2.8. Client may be required to click to accept the modified Agreement before using the AMS, 

OptiRamp® system and Knowledge Base in a renewal Plan Term, and in any event continued 

use of the Solutions during the renewal Plan Term will constitute Client’s acceptance of the 

version of the Agreement in effect at the time the renewal Plan Term begins. 

3. PLAN 
3.1. Plan. This Agreement permits Client to purchase a Plan (subscription) to OptiRamp® system and 

related services from S&C and sets forth the terms and conditions under which solutions and 

services will be delivered. This Agreement shall govern Client’s initial purchase as well as any 

future purchases made by Client that reference this Agreement. 

3.2. Client defines the Scope of Use of OptiRamp® System by selecting OptiRamp® modules, 

modules limitations and supporting services using AMS Project configuration section.  

3.3. License Keys. S&C will deliver the applicable license keys to the email addresses specified in 

Client’s AMS Account Information when S&C has received payment of the applicable fees. All 

deliveries under this Agreement will be electronic.  

3.4. Cloud Installation Software. If the Plan includes Cloud Installation elements, S&C will install and 

make OptiRamp® System available for Client’s use. The Cloud Installation solely for use in 
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accordance with the Plan so long as Client is subscribed to the applicable Service and not in 

default under this Agreement.  

3.5. On-Premises Installation Software. If the Plan includes On-Premises Installation elements, 

Client may install the OptiRamp® System it on physical server or Corporate cloud by following 

the OptiRamp® software's installation instructions. Client is responsible for installation of the 

software.  If requested S&C will provide the services to the Client including software installation 

and activation support. Client must uninstall all On-Premises Installation elements upon the 

expiration or termination of the subscription to the applicable Service or the expiration or 

termination of this Agreement. 

3.6. Project Manager. Client allows its Project Manager to access and use OptiRamp® system. Client 

remains responsible for compliance by Project Manager with all the terms and conditions of 

this Agreement. Project Manager shall receive a unique user ID and password, which may not 

be shared. Client shall require that Project Manager keep their authentication factors (such as 

user ID and user credentials) strictly confidential and not share such information. Client shall be 

responsible for any and all actions taken in Client’s Projects by its Project Manager and shall 

immediately notify S&C of any unauthorized access to or use of its Projects. 

3.7. Plan Effective Date. The Effective Date of the Plan is the date that is Client’s defines through 

AMS OptiRamp® website online Plan configuration.  

3.8. Renewal. Client may renew the Plan for additional successive term by making the applicable 

renewal payment [SUBJECT TO DETERMINATION OF FEE STRUCTURE] unless earlier terminated 

pursuant to this Agreement’s the express provisions herein or by either Party giving the other 

Party written notice of non-renewal at least thirty (30) days prior to the expiration of the then-

current term.  

3.9. Plan Change. The Client may change Plans at any time using the AMS website and the Client 

shall pay changed Plan’s Service Fees from the Date of Change. 

3.10. Effect of Expiration or Termination. All rights, licenses, consents and authorizations 

granted by S&C to Client hereunder will immediately terminate upon any expiration or 

termination of the Plan, except as expressly otherwise provided in this Agreement: 

3.11. Surviving Terms. Each provision of this Agreement that, by its nature, should survive 

termination or expiration of this Agreement, will survive any termination or expiration of this 

Agreement. 

4. LIMITATIONS AND RESTRICTIONS  
4.1. Without limitation as to any other the restrictions on use set forth herein, neither Client nor 

any of its Permitted Users may use any portion of the OptiRamp® System or the Knowledge 

Base: (i) in a manner or for any purpose prohibited by Law; (ii) to violate the rights of others; 

(iii) to try to gain unauthorized access to or disrupt the OptiRamp® System, any Account, the 

AMS WebSite, the OptiRamp® Website, or any device, data, or network; (iv) to spam or 

distribute malicious or harmful software; or (v) in a manner that could harm or otherwise 

impair the OptiRamp® System, any Account, the AMS WebSite, the OptiRamp® Website, or 

anyone else’s use of it.  

4.2. Neither Client nor any of its Permitted Users may: (i) resell or redistribute any portion of the 

Knowledge Base or any Services; (ii) allow multiple users to directly or indirectly access the 

Knowledge Base or any Services that is made available on a per-user basis, (iii) access the 
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Knowledge Base or Services in order to build a competitive product or service, (iv) reverse 

engineer the OptiRamp® System.   

4.3. Without limiting any of S&C’s other rights under this Agreement, a Client’s or any Permitted 

User’s actual or suspected violation of the terms in this Agreement may result in suspension of 

such Client’s and/or Permitted User’s use of the Account. S&C will provide reasonable notice to 

Client before suspending Client’s or any Permitted User’s use of the Account. S&C may seek all 

reasonable legal remedies available to it if a violation of this Agreement occurs. 

5. SUPPORT SERVICES 
S&C will deliver high quality supporting services under the Plan in accordance with Good Industry 

Practice. 

5.1. Standard Services 

5.2. Standard Services to be delivered to the Client with no Fees and with the Fees specific to the 

Plan, and include the following:  

• Cloud projects software installation 

• Monitored email support 

• Reporting of all issues addressed by S&C developers 

• Monthly system health check  

5.3. Standard services to be delivered under the Plan and charged in accordance to engineering rate 

specified in AMS system: 

• Manned telephone support 

• Manned web remote assistance  

• Remote troubleshooting  

• Engineering, configuration, development 

• On-premise projects software installation 

• Software updates 

5.4. Non-Standard Services 

• Non-standard services to be delivered under the Plan and charged in accordance to specified 

engineering rate including: 

• Planned or Emergency Onsite assistance (extra costs apply) 

• Response to fix an issue related to the ‘application software’ like a specific bug or unexpected 

behavior 

5.5. Service Availability 

The availability, operational reliability, and response times of the Services to be delivered under the 

Plan are: 

• Standard Services – 24 hours 

• Non-Standard Services – 72 hours 

5.6. Changes to Services 

Either party may propose changes to the scope, nature, or time schedule of the Services being 

performed under the Plan. The parties will mutually agree to any proposed changes, including 

adjustments to fees and expenses as a result of any changes to the Services. All changes are to be 

subject to the change control procedures and must be approved in writing by both parties. 
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6. SECURITY AND DATA PROTECTION & PRIVACY 
6.1. Solutions Security – S&C agrees to use reasonable technical and organizational measures 

designed to prevent unauthorized access, use, alteration, or disclosure of the Client Data. S&C 

shall have no responsibility for errors in transmission, unauthorized third-party access, or other 

causes beyond S&C control.  

6.2. Protection of Personal Data –S&C may collect certain personal data from users of OptiRamp®  

system. S&C agrees to process personal data only for the purpose of performing the Agreement 

and in accordance with applicable Laws. 

7. INTELLECTUAL PROPERTY RIGHTS 
7.1. OptiRamp® System, Knowledge Base and Services. All right, title and interest in and to the 

OptiRamp® System, Knowledge Base, and the Services, and all portions thereof, including all 

Intellectual Property therein, are and will remain with S&C. Client has no right, license, or 

authorization with respect to any of the OptiRamp® System, Knowledge Base, or Services, 

except as may be expressly authorized or licensed herein. All rights in and to the OptiRamp® 

System, Knowledge Base, and Services are expressly reserved by S&C. 

7.2. Client Data. As between Client and S&C, Client is and will remain the sole and exclusive owner 

of all right, title and interest in and to all Client Data, including all Intellectual Property therein, 

subject to the rights and permissions granted under separate agreement. 

8. COMMERCIALS  
Client agrees to pay all fees in accordance with selected Plan. Unless otherwise specified in writing, 

Client will pay all amounts in U.S. dollars at the time in the selected Plan. Other than as expressly set 

forth in CANCELLATION AND TERMINATION, all amounts are non-refundable, non-cancelable and non-

creditable. In making payments, Client acknowledges that Client is not relying on future availability of 

any functions beyond the current License Term or Subscription Term or any OptiRamp® system 

upgrades or feature enhancements. If Client add Authorized Users during the Plan Term, S&C will charge 

for the increased number of Authorized Users in accordance to applicable rates in next billing cycle. 

Client agrees that S&C may bill Client’s credit card for renewals, additional users, and unpaid fees, as 

applicable.  

8.1. Month-to-month. Service begins as soon as Client’s initial payment is processed. Client will be 

charged the rate stated at the time of Plan’s purchase, plus applicable taxes (such as value 

added tax when the stated rate doesn’t include VAT), every month, until canceled. Because 

there’s no annual contract, the rate is subject to change, but S&C will always notify Client 

beforehand. The payment is non-refundable and the service will continue until the end of that 

month’s billing period. Cancellations can be made any time by visiting AMS Manage Account 

page or by contacting S&C Support desk. 

8.2. Annual contract, paid monthly. Service begins as soon as Client r initial payment is processed. 

Client will be charged the rate stated at the time of purchase, plus applicable taxes (such as 

value added tax when the stated rate doesn’t include VAT), every month for the duration of 

annual contract. If the applicable VAT rate (or other included tax or duty) changes during Client 

r one-year term, the tax-inclusive price will adjust accordingly. Client’s contract will renew 

automatically, on the annual renewal date, until is canceled. Renewal rates are subject to 

change, but S&C always notifies Client beforehand. The first month payment is non-refundable 
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and the service will continue until the end of that month’s billing period. Except first month, if 

Client cancels within 14 days of the Plan, Client will be fully refunded. Should Client cancel after 

14 days, Client will be charged 50% of the remaining contract obligation and service will 

continue until the end of that month’s billing period. Cancellations can be made any time by 

visiting OptiRamp AMS or by contacting Customer Support. 

8.3. Annual contract, prepaid. Service begins as soon as Client r payment is processed. Client will be 

charged the annual rate stated at the time of purchase as one lump sum, plus applicable taxes. 

Client’s contract will renew automatically, on the annual renewal date, until Client  cancel. 

Renewal rates are subject to change, but S&C always notifies Client beforehand.  The first 

month payment is non-refundable and the service will continue until the end of that month’s 

billing period. Except first month, if Client  cancel within 14 days of Client r Plan, Client ’ll be 

fully refunded. If Client cancels within 14 days of the Plan, Client will be fully refunded. Should 

Client cancel after 14 days, Client will be charged 50% of the remaining contract obligation and 

service will continue until the end of that month’s billing period. Cancellations can be made any 

time by visiting OptiRamp AMS or by contacting Customer Support. 

8.4. Time-unlimited Subscription. Client purchases Time-unlimited use of OptiRamp® System. Client 

will be charged one lump-sum amount and receive the subscription that does not require a 

renewal. The payment is non-refundable. Service begins as soon as your payment is processed. 

8.5. Taxes. Client’s payments under this Agreement exclude any taxes or duties payable in respect 

of the OptiRamp® system in the jurisdiction where the payment is either made or received. To 

the extent that any such taxes or duties are payable by S&C, Client must pay to S&C the amount 

of such taxes or duties in addition to any fees owed under this Agreement. 

8.6. No-Charge use. S&C may offer certain OptiRamp modules to Client at no charge, including free 

accounts, trial use, and access to some modules. Client’s use of No-Charge modules is subject 

to any additional terms that S&C specifies and is only permitted for the period designated by 

S&C. S&C may terminate Client’s right to use No-Charge modules at any time and for any 

reason in its sole discretion, without liability to Client. To the maximum extent permitted by 

applicable law, S&C disclaims all obligations or liabilities with respect to No-Charge modules, 

including any Support and Maintenance, warranty, and indemnity obligations. 

9. SOFTWARE UPGRADE 
9.1. From time to time, S&C makes software upgrades became available for download through AMS 

Downloads section. 

9.1.1. A software upgrade is a new version of the software that offers a significant change or 

major improvement over your current version. A software upgrade does not require the 

purchase of the new version of the software.  

9.1.2. All software applications have version numbers associated with them. This number helps 

track iterations of the software, including upgrades. 

9.1.3. Notification email is an email OptiRamp® AMS sends out to notify subscribers about 

changes and upgrades to OptiRamp® modules and services. 

9.2. If Client runs on-premises version Client should locate the most recent OptiRamp® software 

upgrade on the AMS website and download it. Client can then install it on physical server or 

corporate cloud by following the OptiRamp® System's installation instructions. Client is 

responsible for upgrade of the software.  If requested S&C will provide the services to the Client 

including software upgrade.  
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9.3. If Client cloud on-cloud version S&C is responsible for upgrade of the software.  Client just must 

confirm suitable date and time. 

10. CONFIDENTIALITY AND SECURITY 
10.1. Confidential Information. In connection with this Agreement, each Party (as the 

“Disclosing Party”) may disclose or make available Confidential Information to the other Party 

(as the “Receiving Party”) (including Confidential Information that might be disclosed through, 

or to, a Permitted User). “Confidential Information” means information in any form or medium 

(whether oral, written, electronic or other) that is identified as confidential at time of disclosure 

or is disclosed under circumstances that would reasonably indicate confidential treatment, 

including information consisting of or relating to the Disclosing Party’s technology, trade 

secrets, know-how, business operations, plans, strategies, customers, pricing, and information 

with respect to which the Disclosing Party has contractual or other confidentiality obligations, 

in each case whether or not marked, designated or otherwise identified as “confidential”. 

Without limiting the foregoing, (a) all Client Data is and will remain the Confidential 

Information of Client, (b) the Knowledge Base and Services, are and will remain the Confidential 

Information of S&C and (c) the terms and existence of this Agreement are Confidential 

Information of each Party with respect to the other. 

10.2. Exclusions. Confidential Information does not include information that the Receiving 

Party can demonstrate by written or other documentary records: (a) was rightfully known to 

the Receiving Party without restriction on use or disclosure prior to such information’s being 

disclosed or made available to the Receiving Party in connection with this Agreement; (b) was 

or becomes generally known by the public other than by the Receiving Party’s or any of its 

Representatives’ noncompliance with this Agreement; (c) was or is received by the Receiving 

Party on a non-confidential basis from a third party that, to the Receiving Party’s knowledge, 

was not or is not, at the time of such receipt, under any obligation to maintain its 

confidentiality; or (d) was or is independently developed by the Receiving Party without 

reference to or use of any Confidential Information. 

10.3. Protection of Confidential Information. As a condition to being provided with any 

disclosure of or access to Confidential Information, the Receiving Party shall: 

10.3.1. not access or use Confidential Information other than as necessary to exercise its rights 

or perform its obligations under and in accordance with this Agreement. 

10.3.2. except as may be permitted by and subject to its compliance with Agreement, not 

disclose or permit access to Confidential Information other than to its Representatives 

who: (i) need to know such Confidential Information for purposes of the Receiving Party’s 

exercise of its rights or performance of its obligations under and in accordance with this 

Agreement; (ii) have been informed of the confidential nature of the Confidential 

Information and the Receiving Party’s obligations under this Agreement ; and (iii) are 

bound by confidentiality and restricted use obligations at least as protective of the 

Confidential Information as the terms set forth in this Agreement. 

10.3.3. safeguard the Confidential Information from unauthorized use, access or disclosure 

using at least the degree of care it uses to protect its sensitive information and in no event 

less than a reasonable degree of care: (i) with respect to trade secrets, for so long as such 

trade secrets qualify as trade secrets under applicable Law, (ii) with respect to Client Data, 

in perpetuity, and (iii) with respect to all other Confidential Information, for five (5) years 
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from the date of receipt or for such period as the information remains confidential, 

whichever is longer; and 

10.3.4. ensure its Representatives’ compliance with and be responsible and liable for any of its 

Representatives’ non-compliance with, the terms of this Agreement. 

10.4. Compelled Disclosures. If the Receiving Party or any of its Representatives is compelled 

by applicable Law or a Regulator to disclose any Confidential Information then, to the extent 

permitted by applicable Law or such Regulator, the Receiving Party shall: (a) promptly, and 

prior to such disclosure, notify the Disclosing Party in writing of such requirement so that the 

Disclosing Party can oppose such disclosure, seek a protective order or other limitation on 

disclosure, or waive its rights under this Agreement and (b) provide reasonable assistance to 

the Disclosing Party, at the Disclosing Party’s sole cost and expense, in opposing such disclosure 

or seeking a protective order or other limitations on disclosure. If the Disclosing Party waives 

compliance or the Receiving Party, after providing the notice and assistance required under this 

Agreement, remains required by Law or such Regulator to disclose any Confidential 

Information, the Receiving Party shall disclose only that portion of the Confidential Information 

that the Receiving Party is legally required to disclose and, on the Disclosing Party’s request, 

shall use commercially reasonable efforts to obtain assurances from the applicable court or 

other presiding authority that such Confidential Information will be afforded confidential 

treatment. 

10.5. Security. During the Term, S&C will maintain commercially reasonable technical and 

organizational measures, including disaster recovery and business continuity procedures, 

designed to: (a) ensure the security and integrity of Client Data, if stored on the system, and (b) 

protect against accidental or unlawful destruction, loss, alteration, unauthorized disclosure of, 

or access to Client Data. Client is solely responsible for making an independent determination 

as to whether the technical and organizational measures meet Client’s requirements. 

11. REPRESENTATIONS AND WARRANTIES. 
11.1. Mutual Representations and Warranties. Client represents and warrants to S&C that: 

11.1.1. it is a person, and it has the full right, power, and authority to enter into and perform its 

obligations under this Agreement 

11.1.2. or duly organized, validly existing and in good standing as a corporation or other entity 

under the Laws of the jurisdiction of its incorporation or other organization; it has the full 

right, power and authority to enter into and perform its obligations and grant the rights, 

licenses, consents and authorizations it grants or is required to grant under this 

Agreement; 

11.1.3. this Agreement will constitute the legal, valid and binding obligation of such Party, 

enforceable against such Party in accordance with its terms. 

11.2. Compliance with Laws. 

11.2.1. S&C. S&C will comply with all Laws applicable to its provision of the Services. However, 

S&C is not responsible for compliance with any Laws or regulations applicable to Client or 

Client’s industry that are not generally applicable to information technology service 

providers. S&C does not determine whether Client Data includes information subject to 

any specific Law or regulation. 

11.2.2. Client. Client must comply with all Laws applicable to its use of the Services. Client is 

responsible for maintaining privacy protections and security measures for components 
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that Client provides or controls, and for using the Services in a manner consistent with 

Client’s legal and regulatory obligations. Client is responsible for responding to any request 

from a third-party regarding Client’s use of the Services. S&C has no liability to Client or 

any third party for any reason as a result of Client’s breach of this Agreement. 

11.3. Additional S&C Representations, Warranties and Covenants. S&C represents, warrants 

and covenants to Client, during the Term, that (a) S&C will perform the Services using 

personnel of required skill, experience and qualifications and in a professional and workmanlike 

manner in accordance with Good Industry Practice and will devote adequate resources to meet 

its obligations under this Agreement, (b) the OptiRamp® System is and will remain free of 

Harmful Code, and (c) the Services will perform substantially in accordance with the functions 

specified in the Knowledge Base when under use by Permitted Users in a manner that conforms 

to the terms and conditions of this Agreement and the Knowledge Base. The warranties set 

forth herein are made to and for the benefit of Client only. 

11.4. Additional Client Representations, Warranties and Covenants. Client represents, 

warrants and covenants to S&C, during the Term, that (a) Client is responsible for use of the 

Services by Permitted Users, and for ensuring that Permitted Users comply with the terms of 

this Agreement, (b) Client owns or otherwise has and will have the necessary rights and 

consents in and relating to Client Data as necessary in order to grant the rights to S&C 

contemplated by this Agreement, and (c) the storage and processing of Client Data does not, 

and will not, cause S&C to suffer any liability for violation of a third-party’s rights. 

11.5. DISCLAIMER OF WARRANTIES. EXCEPT FOR THE EXPRESS WARRANTIES SET FORTH IN 

THIS AGREEMENT, ALL SERVICES, KNOWLEDGE BASE, AND OPTIRAMP® SYSTEM ARE PROVIDED 

“AS IS” AND S&C HEREBY DISCLAIMS ALL WARRANTIES, WHETHER EXPRESS, IMPLIED, 

STATUTORY OR OTHER, AND S&C SPECIFICALLY DISCLAIMS ALL IMPLIED WARRANTIES OF 

MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, TITLE AND NON-INFRINGEMENT, 

AND ALL WARRANTIES ARISING FROM COURSE OF DEALING, USAGE OR TRADE PRACTICE. 

WITHOUT LIMITING THE FOREGOING, S&C MAKES NO WARRANTY OF ANY KIND THAT THE 

SERVICES, KNOWLEDGE BASE, OR OPTIRAMP® SYSTEM, OR ANY PRODUCTS OR RESULTS OF THE 

USE THEREOF, WILL OPERATE WITHOUT INTERRUPTION, BE COMPATIBLE OR WORK WITH ANY 

SOFTWARE, SYSTEM OR OTHER SERVICES EXCEPT IF AND TO THE EXTENT EXPRESSLY SET FORTH 

IN THE KNOWLEDGE BASE, OR BE ERROR FREE. 

11.6. Indemnification. S&C Indemnification. S&C shall indemnify, defend and hold harmless 

Client from and against Losses incurred by Client arising out of or relating to any claim, suit, 

action or proceeding (“Action”) by a third party (other than an affiliate of Client) to the extent 

that such Losses arise from use of the OptiRamp® System or Knowledge Base (excluding Client 

Data) in compliance with this Agreement that infringes an Intellectual Property Right of such 

third party. The foregoing obligation does not apply to any Action or Losses arising out of or 

relating to any: (a) access to or use of the OptiRamp® System or Knowledge Base in 

combination with any hardware, system, software, network or other materials or service not 

provided or Permitted in the Knowledge Base or otherwise in writing by S&C; (b) modification 

of the Services or Knowledge Base other than: (i) by S&C; or (ii) with S&C’s written approval in 

accordance with S&C’s written specification; or (c) failure to timely implement any 

modifications, upgrades, replacements or enhancements that require Client action to 

implement and are made available to Client by or on behalf of S&C. 
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11.7. Client Indemnification. Client shall indemnify, defend and hold harmless S&C and its 

affiliates, and each of its and their respective officers, directors, employees, agents, successors 

and assigns (each, an “S&C Indemnitee”) from and against Losses incurred by such S&C 

Indemnitee in connection with any Action by a third party (other than an Affiliate of an S&C 

Indemnitee) that arises out of or relates to: (a) Client Data being uploaded onto any S&C server; 

(b) Client Data infringing the Intellectual Property Right of such third party; or (c) Client’s use of 

the OptiRamp® System or Knowledge Base in violation of this Agreement or the Knowledge 

Base. 

11.8. Mitigation. At its option and sole cost and expense, S&C is entitled to mitigate the risk or 

Losses of any actual or threatened infringement of any third-party’s Intellectual Property Right 

by: (a) obtaining the right for Client to continue to use the OptiRamp® System and Knowledge 

Base materially as contemplated by this Agreement; (b) modifying or replacing the OptiRamp® 

System and Knowledge Base, in whole or in part, to make the OptiRamp® System and 

Knowledge Base (as so modified or replaced) non-infringing, while providing materially 

equivalent features and functionality, in which case such modifications or replacements will 

constitute Services and Knowledge Base, as applicable, under this Agreement; or (c) if options 

(a) or (b) are not commercially reasonable, by written notice to Client, terminating this 

Agreement with respect to all or part of the Account, OptiRamp® System, and Knowledge Base, 

requiring Client immediately to cease any use of the Account, Services, and Knowledge Base or 

any specified part or feature thereof, adjusting Fees going forward, and issuing Client a refund 

equal to the balance of any prepaid amount. 

THIS SECTION 8.6 SETS FORTH CLIENT’S SOLE REMEDIES AND S&C’S SOLE LIABILITY AND OBLIGATION 

FOR ANY ACTUAL, THREATENED OR ALLEGED CLAIMS THAT THIS AGREEMENT OR ANY SUBJECT MATTER 

HEREOF (INCLUDING THE SERVICES AND KNOWLEDGE BASE) INFRINGES, MISAPPROPRIATES OR 

OTHERWISE VIOLATES ANY THIRD-PARTY INTELLECTUAL PROPERTY RIGHT. 

12.  LIMITATIONS OF LIABILITY. 
12.1. EXCLUSION OF DAMAGES. IN NO EVENT WILL EITHER PARTY BE LIABLE FOR ANY 

CONSEQUENTIAL, INDIRECT, INCIDENTAL, SPECIAL, PUNITIVE, LOSS OF PROFITS, BUSINESS, 

BUSINESS OPPORTUNITIES, REPUTATION, TURNOVER OR REVENUE, LOSS OF ANTICIPATED 

SAVINGS OR WASTED EXPENDITURE (INCLUDING MANAGEMENT TIME), LOSS OR LIABILITY 

UNDER OR IN RELATION TO ANY OTHER CONTRACT, OR LOSS OF GOODWILL, IN EACH CASE 

WHETHER DIRECT OR INDIRECT HOWEVER CAUSED, UNDER ANY THEORY OF LIABILITY, 

INCLUDING, WITHOUT LIMITATION, CONTRACT, TORT, WARRANTY, NEGLIGENCE OR 

OTHERWISE, EVEN IF SUCH PARTY HAS BEEN ADVISED AS TO THE POSSIBILITY OF SUCH 

DAMAGES. SOME JURISDICTIONS DO NOT ALLOW THE LIMITATION OF INCIDENTAL, 

CONSEQUENTIAL OR OTHER DAMAGES. IN SUCH AN EVENT, THIS LIMITATION WILL NOT APPLY 

TO THE EXTENT PROHIBITED BY LAW. 

12.2. CAP ON MONETARY LIABILITY. IN NO EVENT WILL THE AGGREGATE LIABILITY OF S&C 

UNDER OR IN CONNECTION WITH THIS AGREEMENT OR ITS SUBJECT MATTER, INCLUDING ANY 

ORDERS, UNDER ANY LEGAL OR EQUITABLE THEORY, INCLUDING BREACH OF CONTRACT, TORT 

(INCLUDING NEGLIGENCE), STRICT LIABILITY AND OTHERWISE, EXCEED THE GREATER OF (A) 

THE VALUE OF ALL AMOUNTS PAID BY CLIENT UNDER THIS AGREEMENT DURING THE 12 

MONTHS PRECEDING THE ACT OR OMISSION ALLEGED TO GIVE RISE TO SUCH LIABILITY, OR (B) 
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$50,000 USD. THE FOREGOING LIMITATION APPLIES NOTWITHSTANDING THE FAILURE OF ANY 

AGREED OR OTHER REMEDY OF ITS ESSENTIAL PURPOSE. THE LIMITATIONS OF LIABILITY 

PROVIDED FOR HEREIN WILL APPLY IN AGGREGATE TO CLIENT AND ITS AFFILIATES AND SHALL 

NOT BE CUMULATIVE. THE EXCLUSIONS AND LIMITATIONS IN THIS SECTION SHALL NOT LIMIT 

OR OTHERWISE RELIEVE CLIENT OF ITS PAYMENT OBLIGATIONS UNDER THIS AGREEMENT OR 

AN APPLICABLE ORDER. 

13. FORCE MAJEURE 
13.1. No Breach or Default. In no event will either Party be liable or responsible to the other 

Party, or be deemed to have defaulted under or breached this Agreement, for any failure or 

delay in fulfilling or performing this Agreement, except for any payment obligation, when and 

to the extent such failure or delay is caused by any circumstances beyond such Party’s 

reasonable control (a “Force Majeure Event”), including flood, fire, earthquake, explosion, 

other catastrophes, such as epidemics, pandemics, war, terrorism, invasion, riot or other civil 

unrest, embargoes or blockades in effect on or after the date of this Agreement, national or 

regional emergency, strikes, labor stoppages or slowdowns, passage of Law or any action taken 

by a governmental or public authority, including imposing an embargo, export or import 

restriction, quota or other restriction or prohibition or any complete or partial government 

shutdown, or national or regional shortage of adequate power or telecommunications or 

transportation. Either Party may terminate this Agreement if a Force Majeure Event continues 

substantially uninterrupted for a period of thirty (30) days or more. 

13.2. Affected Party Obligations. In the event of any failure or delay caused by a Force 

Majeure Event, the affected Party shall give prompt written notice to the other Party stating 

the period of time the occurrence is expected to continue and use commercially reasonable 

efforts to end the failure or delay and minimize the effects of such Force Majeure Event. 

14. MISCELLANEOUS 
14.1. Export Compliance. The OptiRamp® System, Supporting Services, Knowledge Base and 

derivatives thereof, may be subject to export laws and regulations of the United States and 

other jurisdictions. Each Party represents that it is not named on any U.S. government denied-

party list. Client shall not permit Permitted Users to access or use any Service in a U.S. 

embargoed country or in violation of any U.S. export law or regulation. 

14.2. Further Assurances. Upon S&C’s reasonable request, Client shall, as S&C’s request, 

execute and deliver all such documents and instruments, and take all such further actions, 

necessary to give full effect to this Agreement. 

14.3. Contractual Relationship. The Parties are entering into this Agreement as independent 

contracting parties. Neither Party will have, or hold itself out as having, any right or authority to 

incur any obligation on behalf of the other Party. This Agreement will not be construed to 

create an association, joint venture or partnership between the Parties or to impose any 

partnership liability upon either Party. 

14.4. Marketing. Client agrees that S&C may include Client’s name and logo on S&C’s website 

and in S&C’s list of Clients, press releases and other promotional materials. 

14.5. Notices. Any notice or other communication under this Agreement given by S&C to the 

Client will be in writing, sent via email to the email address specified in an AMS or otherwise on 

record for Client. Any such notice specifically references that it is a notice given under this 



 pg. 14  Rev.1.001.6/28/2021 

Agreement. S&C may provide Client with information and notices about the Account, 

OptiRamp® System Services, or Knowledge Base electronically, including via email, through the 

AMS for the Account, or through the Account, if Client to subscribed to receive such 

notifications via email. Notice is given as of the date it is made available by S&C. It is Client’s 

sole responsibility to ensure that Client’s administrators maintain accurate contact information 

on the AMS Website. 

14.6. Entire Agreement. This Agreement, constitutes the sole and entire agreement of the 

Parties with respect to the subject matter of this Agreement and supersedes all prior and 

contemporaneous understandings, agreements, representations and warranties, both written 

and oral, with respect to such subject matter.  

14.7. Severability. If any provision of this Agreement is invalid, illegal or unenforceable in any 

jurisdiction, such invalidity, illegality or unenforceability shall not affect any other term or 

provision of this Agreement or invalidate or render unenforceable such term or provision in any 

other jurisdiction. Upon such determination that any term or other provision is invalid, illegal or 

unenforceable, the Parties shall negotiate in good faith to modify this Agreement so as to bring 

into effect the original intent of the Parties as closely as possible in a mutually acceptable 

manner in order that the transactions contemplated hereby may be consummated as originally 

contemplated to the greatest extent possible. 

14.8. Applicable Law and Venue. This Agreement shall be governed by and construed in 

accordance with the laws of the State of Iowa, without giving effect to conflict of law or choice 

of law principles. Any and all actions, suits or judicial proceedings upon any claim arising from 

or relating to this Agreement shall be instituted and maintained in Polk County, Iowa. If either 

Party may file an action, suit or judicial proceeding in a federal court, such action, suit or judicial 

proceeding shall be in a federal court seated in the Southern District of Iowa. This choice of 

jurisdiction does not prevent either Party from seeking injunctive relief with respect to a 

violation of Intellectual Property rights. 

14.9. Anti-Corruption. Client agrees that it has not received or been offered any illegal or 

improper bribe, kickback, payment, gift, or thing of value from any of S&C’s employees, agents 

or subcontractors in connection with this Agreement. Client will use reasonable efforts 

promptly to notify S&C should Client learn of any violation of this restriction. 

14.10. Feedback. If Client submits or delivers to S&C any suggestions, comments or other so-

called feedback on Services (“Comment”), Client agrees that: (a) S&C is not subject to any 

confidentiality obligations in respect to the Comment; (b) the Comment is not confidential or 

proprietary information belonging to Client or any third party and Client has all of the necessary 

rights to disclose the Comment to S&C; (c) S&C may freely use Comment without any 

restrictions; and (d) Client is not entitled to receive any compensation or reimbursement of any 

kind for Comment. 

14.11. Service Generated Data. S&C may use Service Generated Data for the purpose of 

improving its products and services. Such right shall survive termination of this Agreement.  

 


